ANALYSIS OF ORIGINAL BILL

Franchise Tax Board

Author: _Romer o Analyst: Jeani Brent Bill Number: AB 1220
See Legislative
Related Bills: _Hi st ory Telephone: 845- 3410 Amended Date: 04/ 26/ 1999
Attorney:  Pat ri ck Kusi ak Sponsor:

SUBJECT: Corporations to Provide and FTB to Publish Information on Certain Tax

Credits dained By Corporations

SUMVARY

Under the Bank and Corporation Tax Law, this bill would require corporate
taxpayers that claimspecified credits to provide the departnent with specified
information regarding the credits clained and carried over, nunber of enpl oyees,
and the wages and health benefits provided to its enpl oyees.

This bill also would require the departnent to publish the information provided
by each corporation, including the corporation name. The bill would require the
information also to be provided to the Legislature and the public in a manner
determ ned by the departnent and to be published on the departnent's website.

EFFECTI VE DATE

This bill would be effective January 1, 2000.

LEG SLATI VE H STORY

In March of 1995, CGovernor WIson issued an executive order requiring all state
agencies to provide public informati on on the Internet.

Enacted | egislation: AB 797 (Stats. 1997, Ch. 461) requires the departnent
annual ly to nmake available to the Trade and Conmerce Agency and the Legi sl ature
information on the dollar value of the enterprise zone tax credits clai ned each
year.

SPECI FI C FI NDI NGS

Exi sting state | aw prohibits the disclosure of any information concerning any

t axpayer by the departnent, except as specifically authorized by statute. Any
department enpl oyee or menber could face a crimnal nm sdenmeanor charge for

rel ease of confidential state tax information and a felony charge for rel ease of
confidential federal tax information.

Under existing state law, all information on an individual personal incone tax
return is confidential. For corporate returns, all information on a return is
confidential, except extraneous matters, such as the exact corporate title,
corporate nunber, the date of the commencenent of business in this state, taxable
year adopted, filing date of return, name, date and title of individuals signing
affidavit to the return, due date of the taxes, taxes unpaid, entity s address,
private address of officers and directors.
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Extraneous matters, however, may be disclosed only in response to a request
regarding a naned entity and only if there is no reason to believe that the
information will be used for conmmercial |ist purposes.

Existing state law, in limted instances, permts the departnment to rel ease tax
return information to certain state agencies, such as |legislative commttees, the
Attorney General, the California Parent Locator Service, the directors of Soci al
Services and Health Services, and California tax officials, such as the Board of
Equal i zati on, the Enpl oyment Devel opnent Departnent, the State Controller, and
the Department of Modtor Vehicles. State agencies nust have a specific reason for
requesting the information, i.e., tax investigation, verifying eligibility for
public assistance, | ocating absent parents to collect child support, or |ocating
abducted children. For sonme agencies, only Iimted informati on may be rel eased,
such as the taxpayer's social security nunber and address.

Exi sting state law permits the departnent to release tax return information
according to tax return sharing agreenents with the IRS, the Miultistate Tax
Comm ssion (MIC), and taxing authorities of other states. The exchange nust
relate to the enforcenent of tax |aws, and the informati on nust not be nade
public. Shared information includes sales tax, incone tax, and corporation tax
return data. The tax return information relating to multi-state and nulti -
national tax audits is shared with the MIC

This bill would require corporate taxpayers that claimspecified credits to
provide the departnment with specified information regarding those credits

cl ai med, nunber of enpl oyees, and the wages and health benefits provided to its
enpl oyees. The information would be required to be included with the taxpayer’s
original return for each inconme year. The following are the credits enunerated
in the bill:

Research expenses credit;

Enterprise zone hiring credit and sales or use tax credit;

Manuf act uri ng enhancenent area hiring credit;

Prison inmate | abor credit;

Targeted tax area hiring credit and sales or use tax credit;

Joint strike fighter programcredit;

Local area mlitary base revitalization area hiring credit and sales or use tax
credit;

8. Manufacturer’s investnent credit.

NoGokwhE

This bill would inpose a $1,000 penalty on taxpayers that fail to file with their
returns the specified information regarding credits. The departnment woul d be
required to i mpose this penalty and provide notice to the taxpayer begi nning not
earlier than the |last day on which reasonabl e cause exists for failure to furnish
the information. N nety days after the notice by the departnent, this bill would
i npose an additional $1,000 penalty for each 30-day period (after the first 90
days) during which the failure continues. The maxi mum penalty that woul d be

i mposed under this bill would be $25, 000.
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This bill also would provide that any corporation failing to provide the
specified informati on would not be allowed to claimany of the specified credits.

This bill also would require the departnent to publish the information provided
by each corporation, including the corporation name. The bill would require the
information also to be provided to the Legislature and the public in a manner
determ ned by the departnent, including being published on the departnent's
websi te.

Pol i cy Consi derations

California has a self-assessed tax systemthat relies on the responsiveness
of the individual and corporate taxpayer to report the proper tax. A self-
assessed tax systemworks only if the taxpayer has confidence that the
information will be confidential and used only for the specified purpose.

If tax information is used or disclosed for other than the specified

pur pose, the effectiveness of the state’'s self-assessed tax system may be

di | ut ed.

This bill would not apply to taxpayers (S corporation sharehol ders,
partners, and sole proprietors) who claimthe specified credits under the
Personal Inconme Tax Law. Nor would this bill apply to the joint strike

fighter property credit.

| npl emrent ati on Consi der ati ons

Pursuant to discussions with the author’'s staff, the attached amendnment
woul d resolve the follow ng concerns. If this bill is anmended to resol ve
these inplenentati on considerations, inplenmenting this bill would be
acconpl i shed during the normal annual update.

1. Although this bill would require the departnment to annually publish and
report the information provided by taxpayers, the departnment would not be
able to publish and report the information in the year the taxpayer
provides the information. Corporate tax returns may be filed any tine
during the year after March 15, dependi ng on when the taxpayer’s fisca
year ends. The department generally processes returns within six nonths
of receipt. For instance, the return due date for corporate taxpayers
with fiscal years begi nning Decenber 1, 1999, and ending
Novenber 30, 2000, is February 15, 2001, and with extension,

Sept enber 15, 2001. The departnment woul d conpl ete processing of these
returns by March 2002. Thus, the earliest that data fromall 1999
corporate returns could be included in a publication or report would be
approxi mately June 2002. The anendnents clarify that the information
woul d be provided for the nbst recent year avail abl e.

2. Existing law permts a few exceptions to the general rule that it is a
m sdeneanor for any departnment enpl oyee to release confidential state tax
i nformati on. Much of the information that would be required to be
publ i shed under this bill constitutes confidential tax information that
woul d not fall under any of the existing disclosure exceptions. The
attached anmendnent woul d nodify existing |aw to provide a disclosure
exception for the publication of information required under this bill.
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3.

This bill states that the departnent nust publish the information and
states that the information nust be provided to the Legislature and the
public in a formand manner determ ned by the departnent. The attached
amendnment would clarify that the publication of the information woul d

fulfill the requirenent to provide the information to the Legislature and
public.
. This bill states that a taxpayer that fails to file the specified

information with the departnent would not be allowed to claimany of the
specified credits. The bill does not state for how |l ong this abrogation
woul d continue. The attached anmendnents would clarify that a taxpayer
that fails to provide the informati on woul d be denied the specified
credits only until the taxpayer conplies with the requirenent.

This bill would require taxpayers to file the information by "the
ordinary due date" of the return. The attached anmendment would clarify
that the information is to be filed by the original due date or the
extended due date if the return is filed on extension

This bill states that the nmaxi numincrease in any penalty shall not
exceed $24,000. The amendnent would clarify that this limt applies to
each incone year.

. The provision in this bill regarding “reasonabl e cause” is unclear. The

amendnment would clarify that the penalty would not be inposed if a

t axpayer could show that the failure to file was due to reasonabl e cause.
Further, the anmendnent would provide that if the failure to provide the
informati on was that the taxpayer nmerely forgot to attach it to the
return, no penalty would be inposed if the taxpayer corrected the problem
wi thin 90 days.

Techni cal Consi der ati ons

Pursuant to discussions with the author’'s staff, the attached amendnment
woul d resol ve the foll ow ng concerns:

1.

The attached amendnment noves the proposed | anguage into the

Adm ni stration of Franchise and I ncone Tax Law, where other reporting
requi rements and penalty provisions are |ocated. The anmendnent al so
woul d rearrange the | anguage regarding the failure to furnish information
and the requirenment that taxpayers retain the information and rmake it
avai |l abl e upon request.

. The attached anmendnment would clarify that the information required to be

filed by the taxpayer is information for the current incone year.

. The attached amendnment woul d correct the nane of one of the |isted

credits.

LEG SLATI VELY MANDATED REPCRTS

This bill would require the departnent annually to report to the Legislature
specified informati on for each income year.
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FI SCAL | MPACT

Depart nental Costs

If this bill is anended to resolve the inplenentation considerations
addressed in this analysis, the bill would not inpact the departnent’s
costs.

Tax Revenue Esti mate

This bill would not inpact the state’s incone tax revenue.

BOARD PCSI TI ON

Pendi ng.



Anal yst Jeani Brent
Tel ephone # 845- 3410
At t or ney Pat Kusi ak

FRANCH SE TAX BOARD S
PROPOSED AMENDMVENTS TO AB 1220
As Anended April 26, 1999

AVENDMENT 1
Modify the bill as foll ows:

SECTION 1. Section 23105 19141.7 is added to the Revenue and Taxati on Code,
to read:

23105 19141.7. (a) Any taxpayer subject to tax inposed by Part 11
(commencing with Section 23001) and claimng credits allowed by any of the
sections specified in subdivision (c) shall provide the follow ng information as
part of the taxpayer’s original return for each incone year in a formand manner
specified by the Franchise Tax Board no |l ater than the erdinary due date of that
return, as provided in Section 18601, or the extended due date of that return, as
provided in Section 18604:

(1) The nane of the taxpayer claimng the credit.

(2) The anmount of each credit specified in subdivision (c) clainmed by the
t axpayer in the previoeus incone year

(3) The anmount of any carryover credits clained by the taxpayer in the
i ncone year.

(4) The nunber of full-tinme equival ent enpl oyees enpl oyed by the taxpayer
within this state as of the first day of the taxpayer’s income year. For
pur poses of this section, ful “full-tinme equival ent enployees enpl oyees” shal
be defined as the nunber of enpl oyees working 35 or nore hours per week.

Enpl oyees working fewer than 35 hours per week shall be reported as a fraction
the nunmerator of which is the nunber of hours worked by that enployee in the
prior week and the denom nator of which is the nunmber of hours in the taxpayer’s
standard full-time workweek.

(5) The nedi an weekly wage or salary paid to the corporation’s
nonsupervi sory enpl oyees during the i ncone year.

(6) The share of health or nedical insurance prem uns paid by the
corporation for nonsupervisory enployees during the incone year. For purposes of
this section, health “health or nedical insurance premuns prem uns” shall be
defined as any paynent made with respect to health or nedical insurance costs of
the corporation’ s enployees for which a deduction is clainmed pursuant to Section
162 of the Internal Revenue Code, relating to trade or business expenses.

. (b)Q;}—+¥—af%§*9aye#—eLa+ﬁ¥ng—e%eQ+%s—aLLgmed—by—any—g#—%he—segpgens

g hich the fail .

2)—A taxpayer claimng credits specified in subdivision (c) shall retain
and meke available to the Franchi se Tax Board, upon request, any docunments and
i nformati on necessary to substantiate the information specified in subdivision

(a).
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(c) Subdivisions (a) and (b) shall apply to any taxpayer claimng credits
all oned by any of the follow ng sections:

(1) Section 23609 (relating to qualified research expense).

(2) Section 23612.2 (relating to enterprise zone sal es tax).

(3) Section 23622.7 (relating to enterprise zone wages).

(4) Section 23622.8 (relating to manufacturing enhancenent area wages).

(5) Section 23624 (relating to inmate | abor wages).

(6) Section 23633 (relating to targeted tax area sal es tax).

(7) Section 23634 (relating to targeted tax area wages).

(8) Section 23636 (relating to joint strike fighter wages).

(9) Section 23645 (relating to local area mlitary base revitalization
recovery area sales tax).

(10) Section 23646 (relating to local area mlitary base revitalzatioen
recovery area wages).

(11) Section 23649 (relating to qualified manufacturing property).

(d) (1) If a taxpayer claimng credits allowed by any of the sections
specified in subdivision (c) fails to file the informati on required under
subdi vision (a), the taxpayer shall pay a penalty of one thousand doll ars
($1,000) for each incone year with respect to which the failure occurs.

(2) If any failure to file the information specified in subdivision (a)
continues for nore than 90 days after the date on which the Franchi se Tax Board
mails notice of that failure to the taxpayer, the taxpayer shall pay a penalty
(in addition to the ambunt required under paragraph (1)) of one thousand doll ars
($1,000) for each 30-day period (or fraction thereof) during which the failure
continues after the expiration of the 90-day period. The increase in any penalty
under this paragraph shall not exceed twenty-four thousand dollars ($24,000) with
respect to any income year.

(e) Notwithstanding any other provision in Part 10, Part 11, or this part,
none of the credits specified in subdivision (c) shall be allowed until the
i nformati on required under subdivision (a) has been provided to the Franchi se Tax
Board by the taxpayer.

(f)(1) No penalty shall be inposed and no credit shall be denied under this
section for any failure that is shown to be due to reasonabl e cause and not
wi |l ful neglect.
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(2) No penalty shall be inposed and no credit shall be denied under this
section if the copy of the information required to be filed pursuant subdivision
(a) was not attached to the taxpayer’'s return as originally filed but the
t axpayer furni shes the copy of the information required to be filed pursuant to
subdi vision (a) either upon its ow initiative or within 90 days of notification
by the Franchi se Tax Board of the requirenents of this section.

(g) The Franchi se Tax Board shall annually publish the information required
by subdivision (a) for the nbst recent year available. This repert publication
shall include the nane of any corporation claimng the credits specified in
subdi vision (c) along with all of the information required to be filed pursuant
to subdivision (a). Fhis The publication of this information shall be provided
to the Legislature and the public in the formand manner as determ ned by the
Franchi se Tax Board and shall include posting on the beard-s Franchi se Tax
Board’ s Internet website.

SEC. 2. Section 19559 is added to the Revenue and Taxation Code to read:

19559. Notwi t hstandi ng any other provision of |aw, the Franchise Tax Board
annual ly may provide to the Legislature and publish the tax credit information
provi ded pursuant to Section 19141.7.




